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STATEMENT OF QUESTIONS PRESENTED 


The Court below erred in granting Appellees’ Motion in the 
alternative for Summary Judgment and denied Appellant's Cross Motion 
for Summary Judgment when the following points were presented to the 


Court by the appellant as a matter of law: 


1. The Zoning Commission did not fully comply with statutory 
requirements as to notice of the public hearing on proposed zoning 
changes when it relied solely on the publication notice and failed to 
give "such additional notice of such hearing as it shall deem feasible 


and practical.” 


2. The Zoning Commission accepted and adopted substantial and 
material changes in zoning proposals subsequent to the public hearing 


thereon, both generally and as they applied to appellant's property. 


3. The Zoning Commission changed the zoning classification of 


appellant's property from first commercial to residential subsequent 


to appellant's purchase thereof and after the appellant, relying and 
acting under the first commercial zoning, removed the improvements 


thereon. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,358 


SYLVESTER J. AQUINO, 


Appellant, 


ROBERT E. McLAUGHLI, et al., 
Commissioners of the District of Columbia, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES. DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under 65 Stat. 726, 28 
U.S.C. 1291, to review the action.of the District Court. in this proceeding. 
The: Court below granted defendants’ Motion in the alternative for Sum- 
mary, Judgment and denied plaintiff's Cross Motion for Summary Judg- 
ment; in.an order;dated:March: 16,::1961. from:which this appeal is: taken. 


STATEMENT OF CASE 


The appellant purchased Lots 4, 5 and 6 in Square 912, with im- 
provements thereon known as 707 and 709 - 8th Street, Northeast, in 
the District of Columbia on April 4, 1956 at which time said property 
_ was zoned first commercial, a status it enjoyed since 1920. (J.A. 2) 


Relying and acting under the first commercial zoning then in 
existence, the appellant had the improvements, consisting of two three- 
story buildings, converted into six apartments, torn down in June, 1956 
to establish a parking lot thereon, with the thought in mind of using the 
vacant ground for other commercial purposes if and when the occasion 
demanded. (J.A. 3) 


Zoning changes were proposed by Consultant Harold R. Lewis, 
hereinafter referred to as the "Lewis Proposals" on which public hear- 
ings were held from May 27th to June 6th, 1957 pursuant to a publication 
notice on April 17th, 1957. Subsequent to these public hearings on said 
Lewis Proposals the Zoning Advisory Council in reports dated July 12 
and July 22d, 1957 made numerous recommendations of deletions, addi- 
tions, revisions, amendments and new proposals to said Lewis Proposals, 
both generally, and specifically as they applied to appellant's said property, 
the greater part of these recommendations submitted by the Zoning Ad- 
visory Council for changes in the Lewis Proposals were accepted by the 
Zoning Commission in adopting the substantially revised Lewis Proposals 
on April 23, 1958, which were first made public on May 10th, 1958 and 
became effective two days later on May 12, 1958; the said substantially 
revised Lewis Proposals being adopted and promulgated by the Zoning 
Commission without a public hearing. (J.A. 4) Under the Zoning Regu- 
lations as adopted by the Zoning Commission, appellant's property was 
changed from the first commercial zoning in existence at the time of his 
purchase thereof to residential with an R-4 classification, the said R-4 
classification was a substantial revision of the R-4 classification under 
the Lewis Proposals in that there was no limitation of lot occupancy and 
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no requirement of a floor area ratio under the Lewis Proposals but 
changed by the Zoning amendment as adopted by the Zoning Commission 
to a 40% lot occupancy and with a requirement of a floor area ratio. 
(J.A. 15) 


The lower court entered an order granting defendant's motion 
in the alternative for summary judgment and denying plaintiff's cross- 
motion for summary judgment on March 16, 1961. (J.A. 21) It is 
from the foregoing order that the present appeal is prosecuted. 


SUMMARY OF ARGUMENT 


The appellant complains that the Zoning Commission in adopting 
the Zoning Regulations of May 12, 1958, did not fully comply with the 
requirement of notice in that it relied solely on the publication notice 
for the public hearing on the Lewis Proposals held from May 27th to 
June 6th, 1957 pursuant to the publication notice of April 17th, 1957 but 
failed to give "Such additional notice as the Zoning Commission shall 
deem feasible and practical" as required by the Act of June 20, 1938 
under which the Zoning Regulations of May 12, 1958 were adopted by 
the Zoning Commission. 


The appellant further complains that the Lewis Proposals were 
substantially and materially revised subsequent to the public hearings 
thereon, both generally, and specifically as they applied to appellant's 


property, with revisions, additions, amendments and new proposals, 
with the thus substantially and materially revised Lewis Proposals 
being adopted by the Zoning Commission without the required public 
hearing thereon. ! 


Lastly, the appellant complains that he had a right to rely on the 
first commercial zoning in existence at the time of his purchase of said 
property and having acted under said first commercial zoning by having 
the improvements thereon torn down, he has a vested right in the first 
commercial zoning in existence at the time of his purchase thereof, a 
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status said property enjoyed since 1920. That changing the zoning of 
said property from first commercial to residential under such circum- 
stances was arbitrary, unreasonable, capricious and contrary to 
established law. 


ARGUMENT 
1. NOTICE 


Title 5, Section 415, District of Columbia Code of Laws (1951 Ed.) 
being Section 3 of the Act of June 20, 1938, 52 Stat. 798, contained in the 
appendix of Exhibit No. 3, filed herein, under which the Zoning Regula- 
tions of May 12, 1958 were adopted provides that "The Zoning Commis- 
sion shall give such additional notice of such hearing as it shall deem 
feasible and practical."" What prompted the inclusion of such a provision 
when provision is made in the same section for a publication notice? 

For an answer to that question, examination should be made of the record 
of the public hearings on Senate Resolution S. 3361, 75th Congress, 3rd 
Session, which became the Act of June 20, 1938, pertinent sections being 
Pages 82 and 83, a photostatic copy of which is included in the joint 
appendix. Witnesses at this hearing requested that mail notices be 

sent to all property owners in zoning changes proposed by the Zoning 
Commission. The Corporation Counsel objected to this procedure on 

the ground that the District Government did not have the names and 


addresses of all property owners, an objection not valid at this time 

with improved methods of listing property owners. While the Chairman 
of the District Committee agreed in principle to mail notices but because 
of the objection of the Corporation Counsel he made the following sugges- 


tion "How would it be to have just some general provision and say, in 
addition to the notice by publication such additional notice as the Com- 
missioners may deem proper. That would be an instruction to the Zon- 
ing Commissioners to give additional notices." (Emphasis supplied) 
(J.A. 17) This provision is contained in the Act of June 20, 1938 with 
the words “feasible” and “practical” substituted for the word "proper." 
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It seems clear that under this provision, the Zoning Commission 


was required to do something in addition to the publication notice, the 
form or means of giving such additional notice was left to the discretion 
of the Zoning Commission since the Corporation Counsel objected to the 
means of mail notices. No such additional notice was given by the Zoning 
Commission of the public hearing on the Lewis Proposals, the Zoning 
Commission relying solely on the publication notice of such public hear- 
ing, contrary to the purpose of the additional requirement which was to 
insure ample notice to the public. How much coverage did the publication 
notice have on zoning changes so vital, complex and affecting every parcel 
of land in the District of Columbia? Out of a total of approximately 150,- 
000 property owners in the District of Columbia, only 120 witnesses ap- 
peared at the public hearings on the Lewis Proposals, consisting of 
Architects, representatives of Banks, Builders, Realtors, etc., pro- 
fessional people from a professional standpoint. Very few, if any, ap- 
peared as individual property owners which does violence to the intent 
and purpose expressed at the hearings on and in passing the Act of June 
20, 1938 which was to insure ample notice to the public. It is significant 
that in matters of zoning before the Zoning Commission not only is there 
a publication notice but also letters are sent to all property owners in 
the area in question; this is in conformity with the intent and purpose 
expressed at the public hearing on and in passing the Act of June 20, 
1938 of doing something in addition to the publication notice. (Exhibit 
A-5 of Defendants’ Original Exhibits). 


2. CHANGES IN THE LEWIS PROPOSALS SUB- 
SEQUENT TO PUBLIC HEARING 


Substantial and material changes were made in the Lewis Proposals 
subsequent to the public hearings thereon, both generally, and specifically 
as they applied to appellant's property. The public hearings on the Lewis 
Proposals ended on June 6th, 1957. In reports dated July 12 and 22, 1957, 
filed herein as Exhibit No. 2, the Zoning Advisory Council recommended 
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substantial and material changes in the Lewis Proposals, recommenda- 
tions substantially included in the Zoning Regulations promulgated by 
the Zoning Commission on May 12, 1958. Throughout said reports are 
the designationa "delete", "amend", "new", "revise" and "add". Among 
the important changes in the Lewis Proposals made subsequent to the 
public hearing thereon, both generally, and specifically as they applied 
to appellant's property are: 


1. Inthe Lewis Proposals there was no requirement of a floor 
area ratio; Exhibit No. 1, Floor area ratio, Page VII-3, Section 2, 
applying to R-4 districts, the classification given to appellant's property, 
is the designation '"None required", whereas under the Zoning Regula- 


tions of May 12, 1958, under an added permitted use not found in the 


Lewis Proposals, appellant's property, with an R-4 classification, was 
given a restrictive .9 floor area ratio. (Exhibit No. 3, Page 16, Section 
3302). (J.A. 20) 


2. There was no limitation of lot occupancy under the Lewis Pro- 
posals. Under the first commercial zoning in existence at the time of 
appellant’s purchase of said property there was a lot occupancy of 75%, 
with a qualification of 100% lot occupancy with improvements not over 
20 feet in height. The Zoning Advisory Council in its report (Exhibit 
No. 2) Section 3303, Page 46, under "Percentage of lot occupancy" is the 
recommendation to draft a new section in accordance with the recom- 
mendations in Part 1 of the report. The fact that this section was desig- 
nated as "new” confirms the non-requirement of lot occupancy under the 
Lewis Proposals.’ (J.A. 19) The fact that it was to be a new requirement 
is also confirmed’ by the statement in the report of the Zoning Advisory 
Council (Exhibit No. 2, Page 9): "(Since) the council is now recommend- 
ing that a percentage of lot occupancy standard be included for most 
residential buildings in all districts (Emphasis supplied) (J.A. 19). The 
Zoning Commission accepted and adopted this recommendation limiting 
appellant's property to 40% lot occupancy (Exhibit No. 3, Section 3303, 
Page 17) (J.A. 20) The Lewis Proposals, on which public hearings were 
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held as aforesaid, were never intended to be accepted as proposed but 
were to be a framework of a zoning amendment to the Zoning Regulations. 
Such a conclusion may be drawn from the statement in the report of the 
Zoning Advisory Council, Exhibit No. 2, Page 1: "It is believed that a 
framework of the Consultant's proposals can be used as ai base for adopt- 
ing satisfactory and workable regulations". Because of the substantial 
changes made, the substantially and materially revised Lewis Proposals 
became a new proposal and under the plain terms of the Act of June 20, 
1938, Title 5, Section 415 of the Code of Laws of the District of Columbia, 
required a new public hearing thereon. The said Act of June 20, 1938 
provides that "Before putting into effect any amendment or amendme nts 
of said regulations or of said map or maps, the Zoning Commission shall 
hold a public hearing thereon". That the substantial changes in the Lewis 
Proposals required a new public hearing is beyond question. It was so 
held in the case of Castle v. McLaughlin, et al., decided by this Court on 
June 18, 1959, 106 App. D.C. 145, 270 F.2d 448 when it was held ''The 
proposal was so fundamentally changed that a public hearing was required 
before an amendment embodying the change could validly be adopted”. 
Under footnote 4 of the same case this Court went on to say: "Under the 
statute landowners and the public must be told as clearly as possible 
what is proposed by the Zoning Authorities". Subsequent to the public 
hearing on the Lewis Proposals which ended on June 6th, 1957, no 

further public announcement or statement was made concerning the zon- 
ing regulations to be adopted until the substantially revised Lewis Pro- 
posals were first made public on May 10, 1958 and became effective two 
days later on May 12, 1958. Courts have consistently held that substan- 
tial changes in zoning proposals made subsequent to a public hearing are 
invalid, Cases in point: Fish v. Town of Canton, (1948) 322 Mass. 219, 
77 N.E. 2d 231, Village of Sands Point v. Sands Point Country Day School, 
(1955) 2 Misc. 2d 885, 148 N.Y.S. 2d 312; affirmed (1956) 154 N.Y.S. 2d. 
428; Mill Neck v. Nolan, 251 N.Y.S. 533, affirmed 259 N.Y. 596; State ex 
rel Kling v. Nielson (1957) 103 Ohio App. 60, 144 N.E. 2d. 278. 


3. CHANGE IN CLASSIFICATION 


The final point to be considered is the change in zoning classifica- 
tion. The appellant contends that he had a vested right in the first com- 
mercial zoning in existence at the time of his purchase of said property, 
particularly since the first commercial zoning of said property had 
existed since 1920. The appellant, relying and acting under the first 
commercial zoning then in existence, had the improvements, consisting 
of two three-story buildings, converted into six apartments, torn down 
to establish a parking lot, with the intention of using said property for 
other commercial purposes if and when the occasion demanded. Asa 
result, appellant's property has a non-conforming status, with most 
severe restrictions on its use. With the floor area ratio of .9 anda 
lot occupancy restriction of 40%, restrictions not in the original Lewis 
Proposals, very limited use may be made of appellant's property. Rela- 
tive to zoning classification changes, the case of Chayt v. Maryland 
Jockey Club, 179 Md. 397, 18 A.2d 859 is cited wherein the Court held: 
‘When appellees bought the land they had a right to rely upon the class- 
ification which existed at the time the purchase was made". The same 
view was held in the case of Northwest Merchant Terminal v. O'Rourke, 
191 Md. 171, 60 A.2d 743. Also, in the case of State ex rel. Schroedel v. 
Pagels, 257 Wis. 376, 43 N.W. 2d 349, the Court held: "Property owner 
who acquired land in reliance upon zoning ordinance which had been in 
effect for nearly 20 years and who had expended considerable money in 
the drawing of plans and specifications for the development and financing 
of his property, acquired protected vested rights in the property prior to 
Village Boards attempted change of ordinance in order to rezone the area 
where there was no material change in the character of the neighborhood". 
In the instant case the appellant expended sums of money to remove the 
improvements from his property and thus deprived himself of income 
from six converted apartments because of his reliance on the first com- 
mercial zoning in existence at the time of his purchase thereof. In the 
case of American University v. Prentiss et al., 113 F.Supp. 389, affirmed 
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by this Court, 94 App. D.C. 204, 214 F.2d 282, in an attempted change 
in zoning classification, the Court held: "The University is not asking 
for an additional privilege which it did not previously have, as is so 
often the case in zoning proceedings but is protesting against being 
deprived of a right which it had had for a great many years and on 
which it had acted and relied". The appellant occupies the same posi- 
tion in that the first commercial zoning had been in existence since 1920, 
relied and acted thereunder and in these proceedings is not asking for a 
right he did not previously have but is protesting against being deprived 
of a right he had previous to the adoption of Zoning Regulations of May 
12, 1958, some two years after he purchased said property. 

| 


CONCLUSION 


For reasons herein stated, the Order of the Court below in grant- 
ing defendants’ Motion in the alternative for Summary Judgment and 
denying plaintiff's Cross Motion for Summary Judgment should be 
reversed and judgment granted to appellant on his Cross Motion for 


Summary Judgment, as a matter of law, on any or all of the following 


grounds: 


1. That the Zoning Regulations of May 12, 1958 were illegally 
adopted because of appellees’ non-compliance with all the statutory re- 
quirements as to notice of the public hearing on the Lewis Proposals. 


2. That the Lewis Proposals were substantially and materially 
changed subsequent to the public hearing on the Lewis Proposals, both 
generally and as they applied to appellant's property. 
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3. That the change in the Zoning classification of appellant's 
property was arbitrary, unreasonable and capricious. 


Respectfully submitted, 


SYLVESTER J. AQUINO 


1010 Vermont Avenue, N.W. 
Washington, D. C. 


Pro: Se 


Coroptaine for Injunctive Relief to Set Aside and Declare Invalid 
the Zoning Regulations of the District of Columbia and for 
Other Purposes, Filed October 17,1960 .  . - 
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Altemative, for Summary Judgment, Filed December 8, 1960 


Affidavit of Robert O. Clouser, Filed December 8, 1960 
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Exhibit A 18 -- Zoning map proposed by Harold M. Lewis 


Plaintiff's Cross Motion for Summary Judgment and in Opposition to 
Defendants® Motion to Dismiss, Filed February 17, 1961 
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Judgment, Filed February 17, 1961 tin atest 35 


Plaintiff‘s Exhibit - Pages 82 and 83, Senate Hepes on 
Senate Resolution 3361 . . 
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Excerpts from Exhibits: 
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Exhibit No. 2 -- Report Zoning Advisory Council-- 


Page 1 “It is believed that a framework of the Consultant's 
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Page 16 Section 3302 - Floor Area Ratio - Apartment House 
R-4 Disrict 9 2. 2. - 2 © e+ 8 el 
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Notice of Appeal, Filed April 11,1961 . . . - + «+ + 
Appellant's Statement of Points, Filed May 26, 1961 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


SYLVESTER J. AQUINO 
1010 Vermont Avenue, N.W. 
Washington, D. C., 
Plaintiff, 


Vv. 


ROBERT E. McLAUGHLIN, 
MARK SULLIVAN, JR. 
COL. FREDERICK J. CLARKE, 
District Building 
Washington, D. C. 
COMMISSIONERS OF THE : 
DISTRICT OF COLUMBIA, : Civil Action No 


CONRAD WIRTH, 
Department of the Interior, 
United States Government, 
Washington, D. C. 

DIRECTOR OF NATIONAL 

PARK SERVICE, 


J. GEORGE STEWART, 
United States Capitol, 
Washington, D. C. 
ARCHITECT OF THE CAPITOL, 


All members of the Zoning Com- 
mission for the District of Colum- 
bia. ; 
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COMPLAINT FOR INJUNCTIVE RELIEF TO SET ASIDE AND 
DECLARE INVALID THE ZONING REGULATIONS OF THE 
DISTRICT OF COLUMBIA ANDFOR OTHER PURPOSES 


1. This is brought by the plaintiff as owner of real estate in the 
District of Columbia to set aside and declare invalid the Zoning Regula- 
tions promulgated by the Zoning Commission on May 12, 1958 and for 
other purposes. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia and the defendants, Robert E. Mc- 
Laughlin, Mark Sullivan and Col. Frederick J. Clarke are the Commis- 
sioners of the District of Columbia, the defendant, Conrad Wirth is the 
Director of the National Park Service and the defendant J. George 
Stewart is Architect of the Capitol, all members of the Zoning Commis- 
sion of the District of Columbia. The property involved and affected by 
the Zoning Regulations exceeds the value of $3,000.00. 

2. The object of this suit is to obtain relief from the Zoning Regu- 
lations promulgated by the Zoning Commission of the District of Colum- 
bia on May 12, 1958. The plaintiff seeks an injunction to restrain the 
Zoning Commission of the District of Columbia and its members, 
servants and employees, temporarily and permanently, from enforcing 
and continuing in effect the Zoning Regulations promulgated by the 
Zoning Commission of the District of Columbia on May 12, 1958 and 
for other purposes. 

3. That jurisdiction of this Court is established under the pro- 
vision of the District of Columbia Code, Title 11, Section 306 (1951 
Edition). 

4. The plaintiff purchased Lots 4, 5 and 6 in Square 912 in the 
District of Columbia, improved on two lots with three story buildings, 
the third lot being unimproved, on April 4, 1956. The said lots were 
then zoned FIRST COMMERCIAL, a status they enjoyed since Zoning 
Regulations were first adopted in the District of Columbia on March 1, 
1920. This first commercial zoning applied to all properties located on 
8th Street, Northeast from East Capitol Street to H Street. The plaintiff's 
property is included in this area, the 700 block of 8th Street in which 
block were located at the time of purchase thereof and still are: 

a Night Club, a Beauty Salon, a Chinese Laundry, a Dentist 


3 
Office, a Delicatessen and a Real Esta e Office. 

5. That because of this first commercial zoning then in existence, 
relying and acting thereunder the plaintiff in April, 1956 had the two 
three story buildings, converted into six apartments, torn down to es- 
tablish a parking lot on the said three lots, with the intention to use 
said property for other commercial purposes if the occasion demanded. 

6. That on May 12, 1958 the Zoning Commission promulgated new 
Zoning Regulations under which the zoning of three blocks on 8th Street, 
Northeast, from H to E Streets, in which area plaintiff's property is 
located, were changed from FIRST COMMERCIAL to Residential with 
a restrictive R-4 classification, notwithstanding the first commercial 
zoning since March 1, 1920, and the two blocks immediately South 
thereof, or from E to C Streets, were permitted to retain a commercial 
status with a C-2 classification. This zoning resulted in the three blocks 
on 8th Street, Northeast from H to E Streets being sandwiched in be- 
tween two commercial areas, H Street on the North and the two blocks 


from E to C Streets on the South. In the same three blocks on 8th Street, 
Northeast from H to E Streets and the streets immediately adjacent 
thereto, zoned residential under the Zoning Regulations of May 12, 1958, 
there are located about 28 commercial establishments, indicating other 


than residential use called for by the said Zoning Regulations of May 
12, 1958. 

7. That the Zoning Regulations promulgated on May 12, 1958 were 
not the proposals submitted by Consultant Harold H. Lewis, known as the 
"Lewis Proposals", for the consideration of which hearings were held 
from May 27 to June 6th, 1957, pursuant to a notice of publication on 
April 17, 1957. At these hearings considerable opposition developed 
against the so called "Lewis Proposals", many witnesses advocated 
"junking" thereof, so much so that District Commissioner Lane, one 
of the members of the Zoning Commission, commented that the sweep- 
ing zoning revisions proposed by Consultant Lewis could not stand as 
submitted. Subsequently, over a period of several months, substantial 
changes were made in the zoning proposals which consisted of 
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recommendations made by the Commissioners Citizens Zoning 
Advisory Council, the Zoning Advisory Council and the Zoning Com- 
mission itself. 

8. Hearings on the so called "Lewis Proposals" ended on the 
6th of June, 1957. Almost a year later, on April 23, 1958, the Zoning 
Commission adopted the substantially revised proposals without any 
public hearing, contrary to the requirement of a public hearing by the 
Act of June 20, 1938 under which the Zoning Regulations of May 12, 
1958 were adopted. As above stated, the substantially revised zoning 
regulations of May 12, 1958 were adopted on April 23, 1958, first made 
public on May 10, 1958 and became effective two days later on May 12, 
1958. 

9. That changing the zoning of plaintiff's property by the Zoning 
Commission pursuant to the Zoning Regulations of May 12, 1958 from 
First Commercial to Residential is clearly arbitrary, unreasonable, 
capricious and without any substantial relation to the public safety, 
health, morals or the general welfare. 

10. That changing the zoning of plaintiff's property under the 
Zoning Regulations of May 12, 1958 from first commercial to residen- 
tial is the taking of property without due process of law in violation of 
the 5th Amendment to the Constitution. 

11. That plaintiff's property is located in the 700 block of 8th 
Street, Northeast, one of the three blocks re-zoned residential by 
the Zoning Regulations of May 12, 1958, zoned first commercial prior 
thereto from March 1, 1920, on which block prior to and since May 12, 
1958 were and are located several commercial establishments which 
include a Night Club, a Beauty Salon, a Chinese Laundry, a Dentist Office, 
a Delicatessen and a Real Estate Office. 

12. That because of the existence of the above mentioned commer- 
ciai establishments in the said 700 block of 8th Street, Northeast, in 
which block plaintiff's property is located, and its proximity to the 
commercial area of H Street, plaintiff's property (as well as all prop- 
erties located in said 700 block of 8th Street) is not reasonably suited - 
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for residential purposes for which it is zoned by the Zoning Regulations 
of May 12, 1958. 

13. That the plaintiff filed an application and a petition signed by 
several property owners in the said 700 block of 8th Street, Northeast, 
on February 20, 1960, requesting that the said 700 block of 8th Street, 
Northeast, revert back to its commercial status as it existed prior to 
the adoption of the Zoning Regulations of May 12, 1958 but this request 
was denied, in executive session, by the Zoning Commission on March 
22, 1960. 

14. The plaintiff then filed a request for an open hearing on the 
same question of the 700 block of 8th Street, Northeast reverting back 
to its prior commercial status which requested hearing was granted and 
held on September 7th, 1960. 

15. That the Zoning Commission in a letter dated September 21, 
1960 advised the plaintiff that, in an executive session, on the 13th day 
of September, 1960, the Zoning Commission denied plaintiff's request 
to revert back to commercial zoning all properties located in the 700 
block of 8th Street, Northeast. 

16. That the Zoning Regulations of May 12, 1958 constitute a 
cloud upon plaintiff's property, reduces and destroys its value. 

17. That the purported upgrading of plaintiff's property to 
residential under the Zoning Regulations of May 12, 1958 has caused 
and will continue to cause irreparable harm and damage to the plaintiff 
herein unless the prayers of this complaint are granted. | 

18. That the plaintiff has no adequate remedy at law. 

WHEREFORE, the premises considered the plaintiff demands: 

1. That he may have an injunction enjoining the Zoning Commis- 
sion of the District of Columbia and its members, servants and em- 
ployees, temporarily and permanently, from enforcing and continuing 
in effect the Zoning Hegnintione promulgated by the ae Commission 
on May 12, 1958. 

2. That the Zoning Regulations promulgated by the: Zoning Com- 
mission on May 12, 1958 be declared illegally adopted, null and void and 
of no effect. 
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3. That the Court find that changing the zoning of plaintiff's 
property from first commercial to residential is the taking of property 
without due process of law in violation of the 5th Amendment to the 
Constitution. 

4. That the Court find that changing the zoning of plaintiff's 
property from First Commercial to Residential is arbitrary, un- 
reasonable and without any substantial relation to the public health, 
morals, safety or the general welfare. 

5. That the Court find that changing the zoning of plaintiff's 
property from First Commercial to Residential is arbitrary and un- 
reasonable when plaintiff's property is not reasonably suited for 
residential purposes. 

6. That the Court find that the Zoning Regulations of May 12, 
1958 constitute a cloud upon plaintiff's property, reduces and destroys 
its value. 

7. That the Court find that enforcement of the Zoning Regulations 
of May 12, 1958 against plaintiff's property will cause him great harm 
and irreparable injury. 

8. For such other and further relief as to the Court may be just 
and proper. 


/s/ Sylvester J. Aquino 
Plaintiff 


District of Columbia, ss: 
IL, Sylvester J. Aquino, being first duly sworn on oath depose and 
say that I have read the foregoing complaint by me subscribed; that I 
know the matters and things therein contained; that the matters and 
things stated by me are true to the best of my knowledge, information 
and belief. 
/s/ Sylvester J. Aquino 


[ Jurat dated October 17, 1960] 


[ Filed December 8, 1960] 


MOTION TO DISMISS THE COMPLAINT OR, IN THE 
ALTERNATIVE, FOR SUMMARY JUDGMENT | 


The defendants move the Court to dismiss the complaint against 
them or, in the alternative, to enter summary judgment in their favor on 
the following grounds: 

1. The complaint fails to state a claim against the defendants 
upon which relief can be granted. | 

2. The complaint, together with the affidavit of Robert O. Clouser 
and the exhibits attached thereto and by reference incorporated herein 
and made a part of this motion, demonstrate that there is no genuine 
issue as to any material fact and that the defendants are entitled to 
judgment as a matter of law. : 


/s/ Chester H. Gray | 
Corporation Counsel, D. C. 


/s/ John A. Earnest | 
Assistant Corporation Counsel, D.C. 


/s/ George H. Clark. 
Assistant Corporation Counsel, D. C. 


/8/ M. Michael Cramer 
Assistant Corporation.Counsel, D. C. 


Attorneys for Defendants 
District Building 
Washington 4, D. C. 


[ Certificate of Service] 


[ Filed December 8, 1960] 
AFFIDAVIT OF ROBERT O. CLOUSER 

DISTRICT OF COLUMBIA: ss 

Robert O. Clouser, on oath, states the following: 

1. Iam the Planning Officer of the Zoning Commission of the 
District of Columbia, and have held such position since July 31, 1955. 

2. The notice of public hearing held.on May 27, 1957 concerning 
the amendment of the zoning regulations and zoning map of the District 


of Columbia in their entirety was published on April 17, 1957 ina 
Washington newspaper, as required by Sec. 5-415, D. C. Code, 1951 
Ed. 

3. The notice of a public hearing held on September 7, 1960, 
concerning the re-zoning of the 700 block of H Street, N.E., was pub- 
lished in the Washington Post and Times Herald on August 5, 1960. 

4. Ihave examined the records of the Zoning Commission in 
my custody and find that the Commission publicly heard and considered 
the petition of Sylvester Aquino to rezone his property known as lots 
4, 5 and 6 in square 912 in the District of Columbia from R-4 to C-1; 
the same being located at 707, 709 and 711 Eighth Street, N.E. The 
record on this petition is identified as Case No. 60-7 in the Zoning 
Commission files and was heard as Case No. 6. 

The exhibits attached to this affidavit are copies of documents 
which were before the Zoning Commission at the time of their decision 
of plaintiff's petition for rezoning and are as follows: 

1. Letter of plaintiff Sylvester J. Aquino dated February 20, 1960, 
requesting a change of zoning. 

2. Letter from executive officer of Zoning Commission, Mr. 

W. E. Chase, notifying Mr. Aquino of the date and time of the public 
hearing to be held in his case. 

3. The notice of the Zoning Commission to the Chief of Police 
to notify residents of area of the date and time of the aforementioned 
public hearing, and the duly executed return of said notice. 

4. Letter to Zoning Commission dated August 12, 1960 signed by 
John D. Pollard of The National Savings & Trust Company. 

5. A note from one J. O. Branch, owner of 724 G Street, N.E., 
dated August 16, 1960, and written on the bottom portion of a zoning 
commission notice. 

6. A letter from Sylvester J. Aquino to Col. F. J. Clarke, District 
Commissioner and dated August 23, 1960. 

7. A letter to the Zoning Commission signed by Lester Lay, 

727 H Street, N.E. 


9-10 | 
8. A letter to the Zoning Commission dated September 4, 1960 
and signed by Clarence Wilson and Sarah Wilson of 20 - 7th Street, 
N.E. 
9. A letter to the Zoning Commission dated eee 5, 1960 
from Mr. and Mrs. Robt. A. Adams and Emmie A. Griffin of 711 - 7th 
Street, N.E. | 

10. A letter to the Zoning Commission dated September 2, 1960 
from L. A. Jett, Realty Company, 713 - 8th Street, N.E.. 

11. Letter to Zoning Commission dated September 2, 1960 from 
Lilly V. Stack, 719 - 8th Street, N.E. | 

12. Letter to the Zoning Commission dated September 5, 1960 
from Arthur Williams, DDS., 724 - 8th Street, N.E. 

13. A note dated September 7, 1960 and written on the bottom of 
the Zoning Commission notice of a public hearing and signed in an un- 
intelligible manner by the Occupant of 807 H Street, N.E.| 

14. A letter to the Zoning Commission dated September 7, 1960 
by Eunic A. Duckett, of 721 - 7th Street, N.E. 

15. An 11 page "Brief In Support Of Petition To Revert Back To 
Commercial Zoning, The 700 Block of 8th Street, Northeast", signed 
by Sylvester J. Aquino. | 

16. A plat showing the existing zoning. | 

17. A transcript of the Zoning Commission hearing. 

18. The zoning map proposed by Harold M. Lewis. _ 


/s/ ROBERT 0, CLOUSER 


[ Jurat dated December 8, 1960] 
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[ Filed February 17, 1961] 


PLAINTIFF'S.CROSS MOTION FOR SUMMARY JUDGMENT 
AND IN OPPOSITION TO DEFENDANTS' MOTION TO DISMISS 


The plaintiff herein, based on his annexed affidavit, the complaint 
filed herein, a photostatic copy of pertinent sections of the Senate Hear- 
ings on Senate Resolution S. 3361 (Zoning Act of June 20, | 1938) attached 
hereto and made a part hereof, and the defendants' motion and points and 
authorities submitted in support thereof, moves the Court for a Summary 
Judgment in his favor on the following grounds: : 

1. That the Zoning Commission in restricting itself to the publica- 
tion notice of April 17, 1957 for the public hearing on the zoning changes 
proposed by Consultant Harold M. Lewis did not fully comply with the 
provisions of Section 3 of the Act of June 20, 1938 under which the Zon- 
ing Regulations of May 12, 1958 were adopted by the Zoning Commission. 

2. That the so called Lewis Proposals for zoning changes in the 
Zoning Regulations of the District of Columbia, on which public hearings 


were held from May 27th to June 6th, 1957 pursuant to the publication 
notice of April 17th, 1957, were substantially revised by the Zoning 
Commission subsequent to the said public hearings on the so called 
Lewis Proposals without a new public hearing being held, as required 

by the Act of June 20, 1938, on the substantially revised Lewis Proposals 


which became the Zoning Regulations of May 12, 1958. 

8. That the substantially revised Zoning Amendment as adopted 
by the Zoning Commission differed substantially from the Lewis Pro- 
posals on which public hearings were held as aforesaid when applied 
to plaintiff's property in the following respects: 

a. There was no limitation of lot occupancy under the so 
called Lewis Proposals whereas under the Zoning Regulations of May 
12, 1958 as adopted by the Zoning Commission plaintiff's property was 
given a limitation of 40% lot occupancy. 

b.. Under the so called Lewis Proposals, on which public 
hearings were held as aforesaid, there was no requirement of a floor 
area ratio whereas under the Zoning Regulations of May 12, 1958 as 
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adopted by the Zoning Commission there is a requirement of a floor 
area ratio which greatly limits the type and size of improvements that 
can be built on plaintiff's property, the floor area ratio as applied to 
plaintiff's property being the lowest of all classifications. 

c. That the plaintiff had the right to rely on the first com- 
mercial classification in existence at the time plaintiff purchased said 
property under the rule of law that a Zoning classification will not be 
changed unless it is for the public good; no such allegation of public 
good has been asserted by the defendants at the hearing held before 
the Zoning Commission on September 7th, 1960, in the Report of the 
Zoning Advisory Council recommending denial of plaintiff's application 
to have plaintiff's property revert back to its previous zoning of first 
commercial or a commercial status, a recommendation accepted by the 
Zoning Commission, or in the exhibits attached to defendants' motion. 

d. That because of the lack of full compliance with the pro- 
visions of the Act of June 20, 1938, the change in the zoning classifica- 
tion without any resulting public good and finally the substantial changes 
made in the so called Lewis Proposals by the Zoning Commission sub- 
sequent to the public hearings on the said Lewis Proposals without a 
public hearing on the substantially revised Lewis Proposals that the 
plaintiff, as a matter of law, is entitled to a Summary Judgnent. 


/s/ Sylvester J. Aquino 
Plaintiff 


[ Certificate of Service] 


[Filed February 17, 1961] 


PLAINTIFF'S AFFIDAVIT IN OPPOSITION TO DEFENDANTS' 
MOTION TO DISMISS OR IN THE ALTERNATIVE FOR A 
SUMMARY JUDGMENT AND IN SUPPORT OF PLAINTIFF'S 
CROSS MOTION FOR A SUMMARY JUDGMENT | 


Sylvester J. Aquino being first duly sworn on oath deposes and 
says, that he is the plaintiff in the above entitled cause; that he has. 
personal knowledge of the facts herein stated and that he makes this _ 
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affidavit in opposition to defendants’ motion to dismiss the complaint 
or in the alternative, for a summary judgment, and in support of plain- 
tiff's cross motion for a summary judgment herein; that he has read the 
Preliminary Draft for public discussion of the Proposed Revised Zoning 
Regulations for the District of Columbia dated May 1, 1956 submitted by 
Consultant Harold M. Lewis, and the Zoning Regulations of the District 
of Columbia as adopted by the Zoning Commission on May 12, 1958; that 
a public hearing was held on the Proposed Zoning Regulations as sub- 
mitted by Consultant Harold M. Lewis from May 27 to June 6, 1957; that 
the Zoning Commission in restricting itself to the publication notice of 
April 17, 1957 did not fully comply with the Act of June 20, 1938 in that 
it failed to give such additional notice as it deemed feasible and practical; 
that the Zoning Commission accepted numerous recommendations sub- 
sequent to the said public hearing contrary to the requirements of the 
Act of June 20, 1938; that in comparing the said preliminary draft as 
submitted by Consultant Lewis and the Zoning Regulations of May 12, 
1958 the affiant found the following differences as they affect plaintiff's 
property: ! 
1. Under the proposed zoning proposals as submitted by Consultant 
Lewis and on which public hearings were held as aforesaid, there was no 
limitation of lot occupancy whereas under the Zoning Regulations of 
May 12, 1958 the Zoning Commission restricted lot occupancy of plain- 
tiff's property to 40%. 

2. Under the proposed Zoning Regulations as submitted by Con- 
sultant Lewis, with a public hearing held as aforesaid, there was no 
requirement of a floor area ratio whereas under the Zoning Regulations 
of May 12, 1958 a floor area ratio was made a requirement for any im- 
provements built on plaintiff's property. : 

3. That the said two substantial changes in the Proposed Zoning 
Regulations of Consultant Harold M. Lewis as adopted by the Zoning 
Commission materially affect and limit the type of cues that 
may be built on plaintiff's property. 
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4. That the said two substantial changes in the Proposed Zoning 
Regulations of Consultant Harold M. Lewis, were adopted by the Zoning 
Commission of the District of Columbia without a public hearing as 
required under the plain provisions of the Act of June 20, 1938 under 
which the Zoning Regulations of May 12, 1958 were adopted. 

5. That the said two substantial changes in the Proposed Zoning 
Regulations of Consultant Harold M. Lewis, adopted by the Zoning Com- 
mission on May 12, 1958, were and are known to the defendants in their 
official capacity as members of the Zoning Commission. 

/s/ Sylvester J. Aquino 
[ Jurat dated February 16, 1961] 


[Plaintiff's Exhibit] 
Senate Hearings on Senate Resolution 3361 
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[ Filed March 8, 1961] 
MEMORANDUM OF POINTS AND AUTHORITIES 
IN OPPOSITION TO PLAINTIFF'S CROSS- 
MOTION FOR SUMMARY JUDGMENT 


The defendants oppose plaintiff's cross-motion for summary 
judgment. In support thereof they adopt the Memorandum of Points 
and Authorities and all Exhibits incorporated therein filed in support 
of its Motion to Dismiss the Complaint or, in the Alternative For Sum- 
mary Judgment. 


/s/ CHESTER H. GRAY 
Corporation Counsel, D. C. 


/s/ JOHN A. EARNEST 
Assistant Corporation Counsel, D. C.% 


/s/ GEORGE H. CLARK 
Assistant Corporation Counsel, D. C. 


/s/ M. MICHAEL CRAMER ; 
Assistant Corporation Counsel, D. Cr 


Attorneys for Defendants 


District Building 
Washington 4, D. C. 


[ Certificate of Service] 


EXHIBIT NO. 1 - LEWIS PROPOSALS 
Section 2 
[ As appears in final draft of Lewis Proposals on VI0-3, Section 
2, in Preliminary Draft, Filed herein. | 
Section 2, FLOOR AREA RATIO -- The maximum permitted floor 
area ratio in a Residence District shall be as given in the following table: 


District Floor area ratio (FAR) 
* * * 
R-3, R-4 none required 


* * 
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EXHIBIT No. 2 - REPORT ZONING ADVISORY COUNCIL 


FINAL REPORT OF THE ZONING ADVISORY COUNCIL ON PROPOSED 
NEW ZONING REGULATIONS PREPARED BY HAROLD M. EWI, CON- 
SULTANT 


* * * * \ 
It is believed that the framework of the Consultant's proposals can be 
used as a base for adopting satisfactory and workable regulations. 


* * * * 


Usable 
* * * * 


Since the Council is now recommending that a percentage of lot 
occupancy standard be included for most residential buildings in all 
districts, the need for the usable open space requirement no longer 
exists. Deletion of this requirement will greatly simplify administra- 
tion and design problems without loss of any essential safeguards, and 
the Council so recommends. 

* * ; 
ARTICLE 31 
USE REGULATIONS FOR RESIDENCE DISTRICTS | 
* * * * t 
[3101].37 Requires revision. (Same as .32 above). 
* * * * 
ARTICLE 33 
AREA AND DENSITY REGULATIONS FOR RESIDENCE DISTRICTS 
* * * * * 
3302 - Floor Area Ratio | 
.1 Revise as recommended in Part I of this Report. 


* * * * * 


3303 - (New) Percentage of Lot Occupancy - Draft new section in 
accordance with recommendations in Part I of this Report. 


* * * * | ie 


(New) In an R-2, R-3, R-4 or R-5 district, a ove-family 
detached dwelling shall be subject to the side yare require- 
ments of an R-1-B district. 


* * * * 
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47 3307 - Usable Open Space - delete as recommended in Part I of 
this Report. 


* * * * 


EXHIBIT No. 3 


ZONING REGULATIONS OF THE 
DISTRICT OF COLUMBIA 


16 Section 3302 - Floor Area Ratio. 


* * * * * 


[ District] [ Floor area ratio (FAR)] 
* * * 


R-4 
Apartment house 0.9 
* * * * 


17 Section 3303 - Percentage of Lot Occupancy. 


* * * * * 


[ District and structure] [ Percentage of lot occupancy] 
* * * * 

R-4 
* oe 


All other structures 
* * 


[Filed March 16, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SYLVESTER J. AQUINO, 
Plaintiff, ) | 
v. Civil Action No. 3429-60 
| 
) 
) 


ROBERT J. McLAUGHLI,, et al., 
Defendants. 


ORDER 

This matter comes before the Court for hearing and oral argument 
on Defendants’ motion to dismiss, or, in the alternative, for summary 
judgment, and the Plaintiff's cross-motion for summary judgment. After 
consideration of the pleadings, the record, the memoranda in support of 
and in opposition to the motions, the affidavits and exhibits on file, as 
well as the other papers on file in the case, it is this 16th day of March, 
1961, ! 
ORDERED, that the Defendants' motion to dismiss be, and the same 
hereby is, denied; and | 

ORDERED, that the Defendants’ motion in the alternative for sum- 
mary judgment be, and the same hereby is, granted; and | 

FURTHER ORDERED, that the Plaintiff's cross-motion for sum- 
mary judgment be, and the same hereby is, denied. | 


/s/ Leonard P. Walsh, Judge 


Sylvester J. Acquino, Esq., 1010 Vermont Ave., N.W. | 
Plaintiff 


Hon. Chester H. Gray, Corporation Counsel, D.C., 
District Building - Attorney for Defendants 


[ Filed April 11, 1961] 
NOTICE OF APPEAL 

Notice is hereby given this 11th day of April, 1961, that Sylvester 
J. Aquino, plaintiff, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 16th day of March, 1961 in favor of the defendants against said 
plaintiff and denying plaintiff's cross-motion for summary judgment 
against the defendants. 


/s/ Sylvester J. Aquino 
Plaintiff 


| Filed May 26, 1961] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 16,358 


SYLVESTER J. AQUINO, 
Appellant, 


v. 


ROBERT E. McLAUGHLIN, ET AL. 
Appellees. 


APPELLANT'S STATEMENT OF POINTS 

Comes now the appellant and submits the following as the only 
points upon which he will rely on this appeal: 

Did the Court err in granting appellees' Motion for Summary Judg- 
ment and denying appellant's Cross Motion for Summary Judgment when 
the following points, as a matter of law, were presented to the Court by . 
the appellant: 
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1. Did the Zoning Commission fully comply with the requirements 
of notice under Section 3 of the Act of June 20, 1938 when the Zoning 
Commission relied solely upon 2 publication notice on proposed changes 
in the Zoning Regulations for the District of Columbia and failed to give 
"Such additional notice as the Zoning Commission shall deem feasible 
and practical" as required by said Act. 

2. Were substantial changes in the zoning proposals, onary: 
and specifically as they applied to appellant's property made subsequent 
to the public hearings thereon and without a new public hearing on the 
substantially revised zoning proposals, in compliance with the Zoning 
Act of June 20, 1938 which requires a public hearing before disci any 
amendment into effect. 

3. Was the change in classification of appellant's property from 
first commercial zoning to residential subsequent to appellant’ Ss pur- 
chase thereof and after the appellant, relying and acting under the first . 
commercial zoning in existence at that time, had the improvements 
thereon torn down and removed, a valid exercise of aia by the Zoning 
Commission. 


Respectfully submitted, 


Sylvester J. Aquino 
Appellant 


[ Certificate of Service] 
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BRIEF FOR APPELLEE 


UNITED STATES COURT OF APPEALS 
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District of Columbia 
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Soph by Soul 
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SYLVESTER J. AQUINO, 
Appellant, 
v. 


ROBERT E. McLAUGHLI, et al., 
Commissioners of the District of Columbia, et al.,, 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


CHESTER H. GRAY, 6 
Corporation Counsel, D. C. 


MILTON D. KORMAN, © % 
Principal Assistant 
Corporation Counsel, D. C. 


HUBERT B. PAIR, 6 
Assistant Corporation Counsel, D. C. 


Attorneys for Appellees, 
District Building, 
Washington 4, D. C. 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit States Court of Appeals 
For the 
District of Columbia 
SYLVESTER J. AQUINO, 


Appellant, 


FILED §9AUG 21 1961 


Srephl Mal 


No. 16, 353°" 


Vv. 


ROBERT E. McLAUGHLIN, et al., 
Commissioners of the District of 
Columbia, etal., 


oe 0 08 06 60 08 6 06 of of of © 


Appellees. 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Brief for 
Appellee was mailed, postage prepaid, this 21st day of August, 
1961, to Sylvester J. Aquino, Esq., Attorney pro se, Suite 321, 
Denrike Building, 1010 Vermont Avenue, Northwest, Washington, 


STATEMENT OF QUESTION PRESENTED | 


In the opinion of appellees, the question presented 


Whether, with respect to the R-4 eociug classifi- 
cation thereafter adopted for the area in which appel- 
lant's property is located, the Zoning Commission, 
before putting into effect the amendments to the Zoning 
Regulations and the Zoning Map promulgated May 12, 1958, 
published the notice and conducted the ieayine prescribed 

| 


by law? ! 


INDEX 
SUBJECT INDEX 


Statement of Question Presented 
Counter Statement of the Case 


Statutes Involved 


Summary of the Argument 
Argument: 


I Appellees not only published the notice 
and conducted the hearings prescribed 
by law, but they adopted oe the area 
involved the very R-4 zoning classifi- 
cation which had been propo 


I The change in the zoning classification of 
appellant's property was neither arbi 


and unreasonable nor was it confiscatory... 


| 
Conclusion. foc disor oles Saistecst ok oleate oe oie hisses be ! 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16, 385 
SYLVESTER J. AQUINO, 


Appellant, 


Vv. 


ROBERT E. McLAUGHLIN, etal., | 
Commissioners of the District of Columbia, et al., 


Appellees. 


Appeal From The United States District Court 
eos The District Of Columbia | 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 
The action below was commenced by a complaint challenging the 
validity of the Zoning Regulations of the District af Columbia promulgated 


by appellees on May 12, 1958.1 By these regulations the zoning classifi- 


10n May 12, 1958 the Zoning Commission adopted a complete and 
comprehensive revision of the Zoning Regulations and the a Map of the 
District of Columbia. 


cation of an area of the city in which appellant owned certain unimproved 
lots was changed from "first commercial" to residential "R-4" (J.A.2,3). 
On Fifth Amendment and other grounds, appellant demanded 
(1) that appellees be enjoined from enforcing and continuing in effect the 
zoning regulations adopted May 12, 1958; (2) that the court declare that 
such regulations were illegally adopted and are, therefore, null and void; 
(3) that the change in zoning constituted the taking of his property without 
due process of law; and (4) that the change in zoning was arbitrary, un- 
reasonable and without relation to the public health, morals, safety or 
welfare (J. A. 5-6). 
What appears from the complaint is that when, on April 4, 1956, 


appellant purchased the land involved, 2 it was improved by 2 three-story 


buildings which had been converted into six apartments. In reliance upon 
the first commercial zoning which had existed since 1920 and believing 

that such zoning classification would remain unchanged, appellant caused 
the two buildings tobe '* * * torn down to establish a parking lot * * * 
with the intention to use such property for other commercial purposes if the 
occasion demanded it" (J. A. 2-3). 

ee a TL 


2 Tots numbered 4, 5 and 6 in Square numbered 912 with improve- 
ments, known as 707-709 Eighth Street, Northeast. 


Following the submission by one Harold M. Lewis, a zoning con- 
sultant, of proposals to amend the zoning regulations and after the publica- 
tion of notice, public hearings on such proposals were conducted May 27 to 
June 6, 1957 and, on May 12, 1958, appellees promulgated the regulations 
complained of (J. A. 304). : 

In paragraphs numbered 7 and 8 of his complaint appellant alleged 
that "* * * the zoning regulations promulgated May 12, 1958 were not the 
proposals submitted by consultant Harold M. Lewis * * * for the considera- 
tion of which hearings were held.* * * pursuant to a notice of publication iat 
What appellees adopted on May 12, 1958, appellant alleged, were EES 
substantially revised proposals without any public hearing contrary to the re- 
quirement of * * * the Act of June 20, 1938 under which the zoning regula- 
tions of May 12, 1958 were adopted" (J. A. 3-4). i 

With the supporting affidavit of Robert O. Clouser, the planning 
afficer of the Zoning Commission, and the exhibits attached thereto, appellees 
moved to dismiss the complaint or, in the alternative, for ‘summary judg- 


ment (J. A. 7-10). 


Appellant filed a cross-motion for summary judgment which he sup- 


ported with his affidavit and other exhibits (J. A. 13-18). 

By order entered March 16, 1961 the court below denied appellees‘ 
motion to dismiss the complaint, granted their alternative motion for sum- 
mary judgment and denied appellant's cross-motion for summary judgment 
(J. A..21). ‘This appeal followed (J. A. 22). : 


STATUTES INVOLVED 


Act of June 20, 1938 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That to promote the 
health, safety, morals, convenience, order, prosperity, or general welfare 
of the District of Columbia and its planning and orderly development as the 
National Capital, the Zoning Commission * * * is hereby empowered * * * 
to regulate * * * the uses of buildings, structures, and landfor * * * 
residence, * * * and for the purpose of such regulation said commission 


may divide the District of Columbia into districts or zones of such number, 


shape, and area as said Zoning Commission may determine, and within such 


districts may regulate the erection, construction, reconstruction, altera- 
tion, conversion, maintenance, and uses of buildings and structures and the 
uses of land. * * * (June 20, 1938, 52 Stat. 797, ch. 534, $1; Mar. 4, 
1942, 56 Stat. 122, ch. 126; Section 5-413, D. C. Code, 1951.) 

* * * Such regulations shall be made with reasonable consideration, 
among other things, of the character of the respective districts and their 
suitability for the uses provided in the regulations, and with a view to en- 
couraging stability of districts and of land values therein. (June 20, 1938, 
52 Stat. 797, ch. 534, § 2; Section 5-414, D. C. Code, 1951.) 


* ** The Zoning Commission may from time to time amend the 
regulations or any of them or the maps or any of them. Before putting into 
effect any amendment or amendments of said regulations, = of said map or 
maps, the Zoning Commission shall hold a public hearing thereon. At 
least thirty days’ notice of the time and place of such hearings shall be 
published at least once in a daily newspaper or newspapers of general 
circulation in the District of Columbia. Such published notice shall include 
a general summary of the proposed amendment or amendments of the regu- 
lation or regulations and the boundaries of the territory or territories in- 
cluded in the amendment or amendments of the map or maps, and the time 
and place of the hearing. The Zoning Commission shall give such additional 
notice of such hearing as it shall deem feasible and practicable. At such 
hearing it shall afford any person present a reasonable Spsictanlty to be 
heard. * * * (June 20, 1938, 52 Stat. 798, ch. 534, § 3; Section 5-415, 


D. C. Code, 1951.) 

* * * * * 

A Zoning Advisory Council is hereby created to be composed of a 
representative designated by the National Capital Park and Planning Com- 
mission, a representative designated by the Zoning Commission of the 
District of Columbia, and a representative designated by the Commissioners 


of the District of Columbia, all of whom shall be persons experienced in 


zoning practice and shall serve without additional compensation. No 
amendment of any zoning regulation or map shall be adopted by the Zoning 
Commission unless and until such amendment be first submitted to said 
Zoning Advisory Council and the opinion or report of such Council thereon 
shall have been received by the Commission * * *. (June 20, 1938, 52 


Stat. 798, ch. 534, § 5; Section 5-417, D. C. Code, 1951.) 


REGULATIONS INVOLVED 


ZONING REGULATIONS OF THE DISTRICT OF COLUMBIA 
[PROMULGATED MAY 12, 1958] 


CHAPTER1 


Title, Enactment, Definitions, Interpretation and Application 


af Regulations 


ARTICLE 11 -- Title and Statement of Enactment 


Section 1101 -- Long Title and Statement of Enactment 


1101.1 The Zoning Commission of the District of Columbia 


pursuant to authority conferred by Congress under the Zoning Act 
of June 20, 1938 (52 Stat. 797), as thereafter amended, after 
public notice and hearing prescrihed by law, does hereby establish 
and adopt these regulations and the zoning map accompanying them 
to supersede in full the zoning regulations and the "official height, 


area and use atlases" previously in effect and which are hereby 


repealed, * * *, 
ARTICLE 12 -- Definitions 
Section 1202 -- Definitions 

* * * 

Floor area ratio: a figure which expresses the total gross floor 
area as a multiple of the area of the lot. This figure is determined 
by dividing the gross floor area of all buildings on a lot by the area 
of that lot. : 

* * * | 

Percentage of lot occupancy: a figure which expresses that 
portion of a lot lying within lot lines and building lines which is 
occupied or which may be occupied under these regulations as build- 
ing area. : 

* * 


CHAPTER 3 


ARTICLE 31 -- Use Regulations for Residence Districts 


Section 3104--R-4 Districts (Row Dwel Conversions, and 
Zpartments) 


3104.1 The R-4 District is designed to include those areas now 
developed primarily with row dwellings, but within which there have 


been a substantial number of conversions of such dwellings into 
dwellings for two or more families. Very little vacant land would 
be included within this district since its primary purpose would be 
the stabilization of remaining one-family dwellings. Since much 
of this district would lie within urban renewal areas as designated 
by the Redevelopment Land Agency, the demolition of substandard 
structures and replacement with low density apartment houses 
should be encouraged. * * * . 


* * * 


3104.3 The following uses are permitted as a matter of right: 


3104.31 Any use permitted in R-3 Districts under paragraph 


3103.3 of this Article. 
3104.32 Flat. 
3104.33 Apartment house. 
3104.34 The conversion of an existing building or other structure 


into a multiple dwelling as limited by paragraph 3301.1. 


* * * 


SUMMARY OF THE ARGUMENT | 

Before putting into effect the amendments to the Zoning Regulations 
and the Zoning Map adopted May 12, 1958, the appellees published the 
notice and conducted the public hearing prescribed by law. | 

Opportunity was thus afforded for the full expression of views 
with respect to the R-4 zoning classification which was thereafter adopted 
for the area involved. : 

Even though appellant may have sustained pecuniary loss by reason 
of the change from a commercial to a residential zoning classification, 
the amendment is neither discriminatory nor was it confiscatory since 


appellant had no vested interest in the commercial zoning classification 


which obtained prior to the amendments adopted May 12, 1958, 


Appellees not only published the notice and 


conducted the hearings prescribed by law, 
but they adopted for the area involved the 
very R-4 zoning classification which had 
been proposed. 
Appellant contends first that the appellees did not, before putting 


into effect the amendments to the Zoning Regulations adopted May 12, 
1958, fully comply with the provisions of Section 5-415, D. C. Code, 
1951. That section reads in pertinent part: 


'* * * The Zoning Commission may from time 
to time amend the regulations or any of them or the 
maps or any of them. Before putting into effect any 
amendment or amendments of said regulations, or 
of said map or maps, the Zoning Commission shall 
hold a public hearing thereon. At least thirty days' 
notice of the time and place of such hearings shall be 
published at least once in a daily newspaper * * *. 
Such published notice shall include a general summary 
of the proposed amendment or amendments * * *, 
or the boundaries of the territory * * * included in 
the amendment * * * of the map * * *, and the Z 
time and place of the hearing. The Zoning Commission 
shall give such additional notice of such hearing as it 
shall deem feasible and practicable. * * * " 


At pages 3-5 of his brief, appellant apparently concedes that 


appellees published on April 17, 1957, notice of proposals, submitted 


by one Haroid M. Lewis, a zoning consultant, to amend the Zoning 
- Regulations and Zoning Map; and that, pursuant to such notice, public 


hearings were. conducted from May 27 to June 6, 1957. 

Appellant's specific complaint appears to be that appellees relied 
"'* * * solely on the publication notice of such public hearing * * *" and 
failed to give "* * * such additional notice as * * * [they] shall deem 
feasible and practical [sic] * * *" (Appellant's brief, p. 4). 

But what appellant refers to as the "publication notice” is nota 
part of the record on appeal. Under the circumstances, there is nothing 
upon which this Court can base a determination as to the sufficiency of such 
“publication notice" for purposes of Section 5-415, D. C. Code, 1951, supra. 
Certainly, there is nothing upon which a judgment can be based that these 
appellees deemed it feasible and practicable to give additional notice of 
such hearings, and failed to do so. | 

Appellant contends next that, subsequent to the public hearing, 


substantial and material changes were made in the "Lewis Proposals" 3 


3 On May 17, 1961, some 60 days after the entry on March 16, 1961, 
of the order appealed from, appellant filed with the clerk of the court below 
three exhibits among which was exhibit numbered 1, a "preliminary draft 
for public discussion” of proposed revised zoning regulations dated May 1, 
1956. The "Lewis Proposals" considered at the public hearing were 
entitled "final report of the rezoning study" prepared by Harold M. Lewis 
and dated November 9, 1956. 
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both generally and specifically as they apply to his property. But, again, 
there is to be found in the record on appeal neither the so-called "Lewis 
Proposals" nor the transcript of the proceedings at the public hearings. 
All that appears in the record as to what was proposed with respect to 
appellant's property is the sectional map. (Appellees' Exhibit "A 18", 
printed at J.A. 12) That map depicts the area in which appellant's 
property is located and establishes. beyond any question that the R-4 
zoning classification which was proposed by the zoning consultant is 
the very R-4 zoning classification which appellees, on May 12, 1958, 
adopted for such area (Appellees' Exhibit "A 16", printed at J. A. 11). 

Appellant says, however, that in the 'Lewis Proposals" for the 
R-4 zoning districts there was no requirement of a "floor area ratio" 
and no limitation as to "lot occupancy," but that, upon the recommendation 
of the Zoning Advisory Council, appellees adopted regulations under which 
his property "* * * was given a restrictive .9 floor area ratio" and 
"* * * limiting appellant's property to 40 per cent lot occupancy" 
(Appellant's brief, pp. 6-7; J. A. 20). 

As mentioned above, the so-called "Lewis Proposals" are not 
properly a part of the record on appeal. Assuming, however, arguendo, 
that the restrictions complained of were not contained in the "Lewis 


Proposals, '' from ought that appears in the record, they may have been 


added as a result of something that transpired at the public hearings. 
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Because of the absence from the record of a trahscript of the 
proceedings at the public hearing, the best and only conclusive evidence 
contained therein as to what was proposed for the area in which appellant's 
property is located is the proposed zoning map (J. A. 12). | 

The notice by means of the map (J. A. 12) made a specific 


proposal to classify the area involved for zdning purposes as R-4, and, 


as mentioned above, the R-4 zoning classification which was adopted is 


the very zoning classification which had been proposed. 

From the foregoing, it appears of a certainty that Castle v. 
McLaughlin, 106 U.S. App. D. C. 145, 270 F. 2d 448, upon which appellant 
so strongly relies, is distinguishable on its facts. There the notice, 
by means of a sectional map incorporated therein, made a specific 
proposal to classify for zoning purposes the area involved as R-1B. But, 
after public hearings, such area was classified for zoning purposes as R-3. 
Here, it is undisputed in the record that the notice, by means of the map 
(J.A. 12), made a specific proposal to classify the area as R-4 and it was 


that zoning classification which was adopted (J. A. 11). 


0 


The change in the zoning classification of appellant's 
property was neither arbi ‘and unreaso 5 


nor was it confiscatory. 
eS 


Appellant contends finally that he had a vested right in the first 
commercial zoning which obtained at the time of his purchase of the 
property involved, and that the adoption on May 12, 1958 of the R-4 
zoning classification had the effect of depriving him of property without 
due process of law. In this connection, appellant says that when he 
purchased the property it was improved by two three-story buildings 
which had been converted into six apartments and that, in reliance upon 
the first commercial zoning then obtaining, he caused the two buildings 
to be torn down in order to establish a parking lot: 

*%* * * with the intention of using said property 
for other commercial purposes if and when the 
occasion demanded. As a result, appellant's 
property has a non-conforming status, with most 
severe restrictions on its use" (Appellant's brief, p. 8). 

Whatever may have been appellant's ultimate intention when he 
removed from his land the improvements mentioned above in order to 
establish a parking lot, the inescapable fact is that he has failed utterly 
to demonstrate that he was deprived of any vested right. From ought that 


appears in the record, many, if not all, of the owners of the land in R-4 


districts can say with equal truth that their property could be used to a 
more profitable advantage if the first commercial zoning classification 
had remained unchanged. 

In any event, it is a first principle that zoning zi look to the 
general welfare, which may not be subordinated to the profit motives of 
individual land owners. See Salyer, etal. v. McLaughlin, et al., 100 U.S. 
App. D.C. 29, 240 F. 2a 891; Leventhal v. District of Columbia ia, 69 App. 
D. C. 229, 231, 100 F. 24 94, 96. See also Reichelderfer v. Quinn, 

287 U.S. 314, 323. 


The case of Marblehead Land Co. v. City of Los Angeles, 36 F. 2d 


242, aff'd. 47 F. 2d 528, cert. den. 284 U.S. 634, 76 L. Ed. 540, 52S. 
. Ct. 18, is in point. There an ordinance of the City of Los Angeles permitted 
the drilling of oil wells in a residential area. Plaintiffs bought land for 
that purpose and thereafter the city amended the ordinance 80 as to 
prohibit such drilling. The ordinance was challenged on constitutional 
grounds. The District Court held that plaintiffs had acquired no property 
Tight of which they had been deprived by the amendment to the ordinance 
and the Court of Appeals affirmed saying: | 
"* * * It has uniformly been held that there is 


no vested right in a permit or an ordinance of the 
nature of that involved here, by which the boundaries 


of the residential zone were changed to exclude 
appellants’ property therefrom. That being true, 
appellants are without remedy unless on the whole 

it can be said that the final action of the city council, 
by which it again included their property in the 
residence zone, was so wholly unreasonable and 
unjustifiable under the circumstances as to be void. 
In this connection it is proper to consider the changes 
in the situation of the parties brought about by the 
ordinance excluding the lands of appellants from the 
residence district, but a mere change of policy or 

of legislation, however unfortunate the result may be 
to appellants, does not justify the courts in declaring 
void an ordinance exercising legitimate police power. 


95, 222 P.2d 439, where it was said at page 445: 


*t* * * The zoning ordinance is not objectionable 
upon retroactive grounds in destroying plaintiff's 
vested property rights, Jones v. City of Los Angeles, 
supra, 211 Cal. 304, 310-311, 295 P. 14, but it only 
looks to the future in guiding a pattern of home develop- 
ment in the enhancement of the public interest. Acker 
v. Baldwin, supra, 18 Cal. 2d 341, 346, 115 P. 2d 455. 
While it may be that plaintiff could realize a greater 
profit in the aggregate from the disposition of the 
various bungalows in single units to different individuals, 
such consideration does not make the zoning ordinance 
arbitrary in its application to his property, Wilkins v. 
City of San Bernardino, supra, 29 Cal. 2d 332, 338, . 
175 P.2d 542; Lockard v. City of. Los Angeles, supra, 
33 Cal. 2d 453, 466-467, 202 P.2d 38, nor pre- 
clude the regulation of his individual rights in 
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the promotion of the general welfare. Miller v. 
Board of Public Works, supra, 195 Cal. 477, | 
487-488, 234 P. 381." 


What this Court said in Lewis v. District of Columbia, 


89 U.S. App. D.C. 72, 190 F. 2d 25, is really the conclusion of 
matter: 


'* * * The necessity and desirability of soning 
and city planning can no longer be subject to debate. 
Uncontrolled, haphazard development causes blighted 
neighborhoods, with their residents deprived of 'the 
amenities of decent living and of the environment 
which breeds good citizenship. Accordingly, Congress 
has given considerable discretion to the Zoning | 
Commission for the establishment of a comprehensive 
zoning plan, so that the public welfare may dominate 
the development of the capital city. 


"In reviewing the exercise of that discretion, 
"It is not the function of the court to substitute its 
judgment for that of the Commission evenfor | 
reasons which appear most persuasive. A suit to 
declare a zoning order void is not an appeal on the 
meritsof the issues presented to the Commission 
at its hearing.' Wolpe v. Poretsky, 79 U.S. App. 
D.C. 141, 143-144, 144 F. 24505, 507-508. ‘The 
action of zoning authorities, as of other administrative 
officers, is not to be declared unconsitutional unless 
the court is convinced that it is "clearly arbitrary 
and unreasonable, having no substantial relation 
to the * * * general welfare."' [Citing cases] IE 
the question is “fairly debatable, "' the zoning stands. ' 
Leventhal v. District of Columbia, 69 App. D.C. 
229, 230, 100 F. 24 94, 95."" (Footnote omitted) 


Because the authority to determine finally what zoning regulations 


shall be.adopted is. committed to the judgment of the appellees, absent any 


demonstration that their action in adopting, on May 12, 1958, the 


regulations and map complained of was unreasonable, arbitrary or with- 


out a rational basis, the legislative judgment should not be disturbed. 


CONCLUSION 
It is respectfully submitted, therefore, that the court below 


committed no error when it entered summary judgment for appellees. 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 


MILTON D. KORMAN, 
Principal Assistant, 
Corporation Counsel, D. C. 


HUBERT B. PAIR, 
Assistant Corporation 
Counsel, D. C. 


Attorneys for Appellees 
District Building, 


Washington 4, D. C. 
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PETITION FOR REHEARING AND/OR EN BANC 


The appellant, Sylvester J. Aquino, respectfully petitions the Court 
to grant a rehearing and/or en Banc in the above entitled cause, and upon 
a rehearing and/or en Banc and further consideration hereof that the 
decision entered on December 14, 1961 be reversed and that judgment 
be entered in favor of the appellant and for grounds of this petition states 
that the decision of the Court is legally erroneous on the following questions 
of law: 


1. That the appellees did not fully comply with the statutory re- 
quirements as to notice of the public hearing on the Lewis Proposals 
when the Zoning Commission failed to give "such additional notice of the 
public hearing as it shall deem feasible and practical”. | 
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2. That the Zoning Commission could not accept and adopt sub- 
stantial and material changes in the Lewis Proposals subsequent to the 
public hearing thereon, both generally and as they applied to appellant's 


property without a new public hearing on the revised proposals. 


3. That the appellant had a vested right in the first commercial 
zoning in existence at the time of his purchase of said property, the 
change in zoning classification from first commercial to residential 
made subsequent to appellant's purchase thereof and after the appellant, 
relying and acting under the first commercial zoning classification, had 
the improvements thereon removed, was illegal and void. : 


PRELIMINARY STATEMENT 


The appellant purchased lots 3, 4 and 5 in Square 912, with im- 
provements thereon known as 707 and 709 - 8th Street, Northeast, in the 
District of Columbia on April 4, 1956 at which time said property was 
zoned first commercial, a status it enjoyed since 1920. 


Fully relying and acting under the first commercial zoning then in 
existence the appellant had the improvements thereon, consisting of two 
three story buildings converted into six apartments, torn down in June, 
1956 to establish a parking lot thereon, with the intention of using the 
vacant ground for other commercial purposes when the occasion demanded 
(J.A, 3). 


Zoning changes were proposed by Consultant Harold M. Lewis, 
hereinafter referred to as the "Lewis Proposals" on which public hearings 
were held from May 27 to June 6th, 1957 pursuant to a publication notice 
on April 17, 1957. That subsequent to the said public hearings numerous 
recommendations were made by the Zoning Advisory Council of deletions, 
additions, revisions, amendments and new proposals to said Lewis Pro- 
posals, both generally and specifically as they applied to appellant's 
property, the greater part of which were accepted by the Zoning Commis- 
sion in adopting the substantially revised Lewis cat on April 23, 


sg 
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1958 without a new public hearing on the substantially revised Lewis 
Proposals, which, as adopted by the Zoning Commission, were first 
made public on May 10th and became effective two days later on May 
12, 1958. Under the Zoning Regulations as promulgated by the Zoning 
Commission on May 12, 1958 the zoning of appellant's property was 
changed from first commercial to residential with an R-4 classification, 
which differed from the R-4 classification under the Lewis Proposals in 
that under the Lewis Proposals there was no limitation of lot occupancy 
nor was there a requirement of a floor area ratio but under the Zoning 
Regulations as adopted on May 12, 1958 appellant's property was given 
a 40% lot occupancy limitation as distinguished from the 15% lot occypancy 
in improvements over 20 feet and 100% lot occupancy in improvements not 
over 20 feet under the first commercial zoning in existence at the time of 
appellant's purchase of said property in April, 1956 (J.A. 15). There was 
no requirement of a floor area ratio under the Lewis Proposals whereas 
under the Zoning Regulations as adopted appellant's ai ase was givena 
floor area ratio of .9, the lowest of all districts. 


The lower Court entered a blanket order granting defendants' motion 
for summary judgment and denying plaintiff's cross motion for summary 
judgment on March 16, 1961 (J.A. 21) which was affirmed by a panel of 
this Court on December 14, 1961 from which the present petition for 
rehearing and/or en Banc is prosecuted. 


ARGUMENT 
I 


PUBLICITY ATTENDING HEARING ON LEWIS PROPOSALS 


Since this Court in its decision of December 14, 1961 ‘alluded to the 
considerable publicity attending the hearing on the Lewis Proposals, the 
appellant states that he had reviewed the publicity given to the hearings 
on the Lewis Proposals in the Washington Evening Star of that period at 
the Library of Congress. The newspaper articles indicated such vigorous 
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and widespread unfavorable reactions to the Lewis Proposals from 
witnesses at the public hearings, many of whom advocated "junking"” 

of the Lewis Proposals. Such unfavorable reactions from the witnesses 
at the public hearings caused a member of the Zoning Commission, 
District Commissioner Lane, to make the following comment at the close 
of the public hearings on June 6th, 1957: 


"It ig obvious that the sweeping zoning revisions proposed 
by Consultant Lewis will not stand as they are". (J.A. 3) 


and promised an analysis would be ready intwo months. The statement 

of Commissioner Lane indicates a recognition of the widespread objec- 
tions to the Lewis Proposals and indicated a further study would be made. 
If anything, the statement of Commissioner Lane of it being obvious that 
the zoning revisions proposed by Consultant Lewis "will not stand as they 
are", his promise of an analysis in two months and the very unfavorable 
publicity "lulled the public to sleep" in expectation of either further pro- 
ceedings in revamping the proposals with a further public hearing or the 
actual "junking” of the Lewis Proposals. The same conclusion would be 
drawn by a reasonable person after reading the newspaper articles on 

the public hearings on the Lewis Proposals. At the time Commissioner 
Lane made the statement that it was obvious that the Lewis Proposals 
could not stand as submitted and his promise of an analysis in two months, 
the Lewis Proposals were rejected. The rejection was on the Lewis 
Proposals and not on airing the individual provisions thereof. At that 
posture, particularly after Commissioner Lane promised an analysis in 
two months, the public had the right to know if new proposals were to be 
considered by the Zoning Commission, the provisions of the new proposals 
and a public hearing on the new proposals to give the public an opportunity 
to study and object to any or all provisions thereof just as the public did at 
the public hearings on the Lewis Proposals. Instead of the analysis prom- 
ised by Commissioner Lane the matter lay dormant for almost a year after 
which the public was greeted with an accomplished fact — the adoption of 
zoning regulations using the Lewis Proposals as a framework just as was 
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suggested by the Zoning Advisory Council in its report filed subsequent 

to the public hearing on the Lewis Proposals (Plaintiff's Exhibit No. 2, 
Page 1, Appellant's Brief, J.A. 19). In effect the new proposals were 
pushed through to adoption by the Zoning Commission, in secret session, 
without the formality of a new public hearing as required by statute. The 
public was not advised of the adopted regulations until over two weeks after 
the adoption thereof and made effective two days later, notwithstanding 

the unfavorable reactions to the original Lewis Proposals which Commis- 
sioner Lane said could not stand as submitted and his promise of an 
analysis. : 


The appellant further says that the publicity attending the hearings 
on the Lewis Proposals cannot act as a substitute for an official require- 
ment to give notices in addition to the publication notice. : 


So the questionable adoption of the Zoning Regulations is not one of 
the Court substituting its judgment for the action of the Zoning Commis- 
sion but one for the Court to declare not in compliance with the statute. 


af 


DEFINITION OF WORD "SHALL" IN A STATUTE 


Reference is made to Section 3 of the Zoning Act of June 20, 1938 
—Title 5-415 D.C. Code: | 


"The Zoning Commission shall give such additional notice 
as it shall deem feasible and practical." 
The word "shall" indicates the provision to be ay 
This contention is supported by the statement of Senatot Overton at 
the Senate hearings on Senate Resolution S. 3361 (J. A. 17) when he 
stated "That would be an instruction to the Zoning Commission to 
give additional notices". In substance the provision states in effect 
that the Zoning Commission shall give additional notices of the type or 
kind as the Zoning Commission shall, in its discretion, consider feasible 
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and practical. In Brown v. Hecht Co., 78 U.S. App. D.C. 98, 137 F.2d 
689 this Court held that: 


The word ‘shall’ in a statute is normally the language of 
command. To most laymen, the question whether the 
word 'shall’ in a statute is mandatory would doubtless 
seem to answer itself. The legal proposition that the 
word is not necessarily mandatory and may be merely 
discretionary is more or less technical one". 


Also in Ballou v. Kemp, 68 App. D.C. 7 - 92 F.2d 556, this Court 
held: 


"The word ‘shall’ in a statute will ordinarily and where 
right or benefit to any one depends upon giving it im- 
perative construction be construed as mandatory and 
peremptory and as meaning ‘must’. 


In other jurisdictions the same view is held by the Courts. 


In Wheeler v. City of Chicago, 24 ll. 105, 76 Amer. Dec. 736: 


"The word 'shall' may be held to be merely directory 
when no advantage is lost, when no right is destroyed, 
when no benefit is sacrificed, either to the public or the 
individual by giving it that construction. But if any right 
to anyone depends upon giving the word an imperative 
construction, the presumption is that the word was used 
in reference to such right or benefit". 


In People ex rel. Crowe v. Marshall, 262 Ill. App. 128, the Court 
held: 


"While the word ‘shall’ in a statute is sometimes construed 


to be directory or permissive, it is usually construed as 
mandatory where a public interest is involved". 


m 
THE GIVING OF ADDITIONAL NOTICE MANDATORY 


At the Senate hearings on Senate Resolution S.3361 (above cited) the 
Corporation Counsel did not object to giving additional notices but objected 
solely to additional notices by mail on the ground that the District Govern- 
ment did not have the names and addresses of all property owners. The 
form or kind was left to the discretion of the Zoning Commission and as 
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an Official act. It is most significant that the District Government gives 
additional notices in matters before the Zoning Commission by sending 
mail notices to all property owners in the area involved in addition to 
the publication notice. The Court will take judicial notice of the require- 
ments of the Zoning Statute prior to the Zoning Act of June 20th, 1938 
which required the District Government to give a publication notice of 
10 consecutive days. At the hearings on Senate Resolution S. 3361 (above 
cited) objection was made to the 10 day publication notice on the ground 
of expense. Then objection was made to mail notices in addition to the 
one day publication notice (at the same hearings) — both objections to 
narrow notice to the public of proposed zoning changes which is contrary 
to the expressed purpose of insuring ample notice to the public. The utter 
lack of ample notice to the public on the Lewis Proposals is best indicated 
by the appearance of only 120 witnesses, professional witnesses from a 
professional standpoint, on a zoning matter so vast as to include the 
rezoning of every lot and parcel of land in the District of Columbia, in- 
volving approximately 150, 000 property owners. It is not incumbent upon 
the appellant to determine what kind of additional notice is reasonably 
possible. The Act of June 20th, 1938 requires the Zoning Commission 
to make that determination. This Court in its decision in the instant case 
stated: : 
"The wording of the statute makes it clear that whenever 

reasonably possible the Zoning Commission should ive 

notice beyond newspaper publication." 

Who is to make the determination but the Zoning CoiniBaton it 
was not incumbent on the appellant to make that deter mination; it was the 
duty and sole responsibility of the Zoning Commission to make that deter- 
mination under the statute. No such determination of what is reasonably 
possible has ever been made by the Zoning Commission or was even con- 


sidered; it relied solely upon the publication notice as evidenced from 


the record of this cause. 


8 
IV 
SUBSTANTIAL CHANGES MADE SUBSEQUENT TO THE PUBLIC 
HEARINGS ON THE LEWIS PROPOSALS 

The Act of June 20, 1938, Title 5-415 D.C. Code (1951 Ed.) provides 

as follows: 
"Before putting into effect any amendment or amendments 

of said regulations . . . the Zoning Commission shall 

hold a public hearing thereon." 

This provision presupposes a “finished product" whipped into 
shape and ready for adoption by the regulatory body. The appellant 
agrees with this Court that the purpose of a public hearing is to explore 
proposals but any changes suggested at the hearing should be incorporated 
in the "finished product" and as a completed amendment to have a hearing 
thereon, The appellant contends that suggestions of changes in the pro- 
posals made at the public hearing or changes made subsequent thereto 
may not be considered and adopted in secret sessions by the Zoning Com- 
mission without the public being advised of these changes. No one knew 
what the "finished product” was going to consist of until almost three 
weeks after the zoning regulations were adopted by the Zoning Commis- 
sion which is contrary to the requirements of the Act of June 20, 1938 
which states that before putting into effect any amendment the Zoning 
Commission shall hold a public hearing thereon. Otherwise, the Zoning 
Commission could hold a public hearing on some zoning proposal and 
then in secret sessions make substantial and material changes in the 
proposals and adopt an amendment with severe restrictions without 
affording the public an opportunity to object to any and all provisions 
of the adopted amendment. The revised proposals should stand in the 


same position as the original proposals of affording the public an op- 
portunity at a public hearing to make any objections thereto. In the 

instant case there were no limitations of lot occupancy or the require- 
ment of a floor area ratio under the Lewis proposals but under the revised 
proposals as adopted appellant's property was given a 40% lot occupancy 
limitation and the requirement of a floor area ratio of .9, the low- 

est of all districts, as distinguished from the 75% lot occupancy 
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in improvements over 20 feet and 100% lot occupancy in improvements 
not over 20 feet under the first commercial zoning in existence at the 
time of his purchase of said property. The recommendations for these 
changes were contained in the report of the Zoning Advisory Council dated 
July 12 and 22, 1957, submitted subsequent to the public hearings on the 
Lewis Proposals, with such designations as "delete", "amend", "n 
“revise” and "add". The 40% lot occupancy limitation meee as 
‘new'' when compared with the Lewis Proposals and not as a provision 
fully aired at the public hearing. This conclusion must be drawn because 
as Commissioner Lane observed at the conclusion of the public hearing 
that it was obvious that the sweeping revisions proposed by Consultant 
Lewis could not stand as submitted, thereby indicating objection to the 
whole of the Lewis Proposals and not to any particular provision or 
provisions. | 


The decision of this Court in the instant case contains the statement 
that ". . . plaintiff makes no claim that they were not fully aired at the 
public ee Such a requirement makes it mandatory | for a property 
owner to attend every session of the public hearings, which in the case of 
the Lewis Proposals lasted six days. In the Castle case referred to by 
this Court the property owner went to the public hearings for a specific 
purpose of ascertaining the zoning of his particular property and then 
acted when the adopted zoning regulations were made public to find his 
property given a different classification than that originally proposed. 
This is a far less requirement than for the appellant to show that the 
changes made subsequent to the public hearing as they pertained to appel- 
lant's property were not fully aired at the public hearing, ‘which is con- 
trary to the observation of Commissioner Lane that the sweeping revisions 
proposed by Consultant Lewis could not stand as submitted, referring to 
the whole of the Lewis Proposals and not to individual provisions. 
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Vv 


ACTION OF ZONING COMMISSION IN PERMANENTLY 

RESTRICTING APPELLANT'S USE OF HIS PROPERTY IS 

CONFISCATORY AND IN VIOLATION OF DUE PROCESS 

With the lot occupancy restriction lowered to 40% and a floor area 

ratio of .9, both of which were not in the Lewis Proposals, appellant has 
very limited, if any, use of his property. The Court will note from the 
Zoning Regulations of May 12, 1958 (Plaintiff's Exhibit No. 3 under R-4 
classification) that the only use permitted is for the building of row houses 
or an apartment house. The character of the area in question, its close 
proximity to a commercial area (H Street) and the existence of commercial 
establishments on the street in which appellant's property is located (8th 
Street Northeast between H and G Streets) such as a Night Club, Beauty 
Salon, Chinese Laundry, Dentist Office, Delicatessen and a Real Estate 
Office, makes use of appellant's property for row houses undesirable and 
economically unsound. Apartment House use thereof is also impractical 
and economically unsound because of the 40% lot occupancy limitation and 
the .9 floor area ratio restriction, thereby limiting the apartment house 
to only six units. Such ventures are unsound and impractical on the basis 
of cost of the structure and the rent that may be realized. The Zoning 
Regulations, therefore, permanently restrict use of appellant's property 
to a status which is unreasonable, arbitrary, capricious and confiscatory 
in nature. 


it was so held in the following cases: 


Loesch Allotment Co. v. Village of Newburgh Heights, Ohio Com. 
Pleas, 1950, 100 N.E. 2d 543: 


"Zoning Ordinance cannot under the guise of exercise of 
police power so unreasonably restrict use of land that it 
is confiscatory.” 


Averne Const. Co. v. Thatcher, 278 N.Y. 222 - 15 N.E, 2d 587: 
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An ordinance which permanently restricts use of property 
so that it cannot be used for any purpose, goes beyond! 
regulation and must be recognized as an unconstitutional 
taking of property." 


Robertson v. City of Salem, D.C. Or. (1961), 191 F.Supp. 604: 


"Enforcement of unreasonable zoning ordinance which restricts 
land use to owner's damage without payment of just compen- 
sation denies due process." 
Unreasonableness and arbitrariness of the Zoning Regulations as 

they apply to appellant's property is best illustrated by the zoning change 
from first commercial to residential of properties located on 8th Street, 
Northeast from H to E Streets, in which area appellant's property is 
located and in which area 28 commercial establishments are located 
either on 8th street or on streets immediately adjacent thereto, and 
properties from E to C Streets are permitted to retain their first com- 
mercial classification, thus sandwiching in appellant's property between 
two commercial areas, H Street on the North and C Street on the South 
(J.A. 3). | 


VI 


APPELLANT HAS VESTED RIGHT IN FIRST COMMERCIAL CLASSIFICATION 


Appellant contends that he has a vested right in the first commercial 
classification in existence at the time of his purchase of said property, a 
status it enjoyed since 1920. This Court in its decision in the instant case 
quoted from the decision of Leventhal v. District of Columbia, 69 App. D.C. 
229 - 100 F.2d 94 as follows: 

“The action of zoning authorities, as of other administrative 

officers, is not to be declared unconstitutional unless the 

court is convinced that it is ‘clearly arbitrary and unreason- 

able, having no substantial relation to the . . . general wel- 

fare’. If the question is ‘fairly debatable’, the Zoning stands." 

The appellant contends that the question is not fairly debatable be- 
cause, as more fully outlined in Title 5 hereof, the Zoning Regulations as 


they apply to appellant's property are unreasonable and arbitrary in that 


12 


no practical use may be made of his property. He cannot build row houses 
or an apartment house, the only uses permitted under the Zoning Regula- 
tions, because such ventures are unsound and impractical as noted in Title 
5 hereof. Thus the appellant has been placed in an economic and legal 
straitjacket. 


CONCLUSION 


For the foregoing reasons, petitioner respectfully requests that the 
decision entered on December 14, 1961 be reversed and that judgment be 
entered in favor of the appellant. 


Respectfully submitted, 


SYLVESTER J. AQUINO, Pro Se 


1010 Vermont Avenue, N.W. 
Washington, D. C. 
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